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-- What is the role What is the role of of the the block exemption ?block exemption ?

. . linkedlinked to structure of EU to structure of EU competition law andcompetition law and
obligatoryobligatory notifications notifications 

. EU . EU competition law competition law : Article 81: Article 81
-- aa twotwo--step approachstep approach
-- importance of Article 81 (3) exemptions importance of Article 81 (3) exemptions 
-- in in principleprinciple, no exemption, no exemption without without 

notificationnotification
-- failurefailure toto notifynotify hashas serious legal serious legal 

consequencesconsequences
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-- block exemption block exemption regulations provide regulations provide a a means means of of 
benefiting from benefiting from an exemption an exemption without havingwithout having to to 
notify notify agreementsagreements

-- block exemptionblock exemption regulations adopted when regulations adopted when 
Commission Commission is satisfied that itis satisfied that it hashas sufficient sufficient 
knowledgeknowledge

-- althoughalthough not officialnot official purposepurpose, block exemption, block exemption
regulations becomeregulations become aa kindkind of «of « code ofcode of conductconduct »»
providing legal securityproviding legal security
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-- TheThe 19961996 Regulation coversRegulation covers patent licences, knowpatent licences, know--howhow

licenceslicences andand mixed licencesmixed licences

-- Commission Commission wishedwished toto introduceintroduce aa marketmarket--shareshare «« thresholdthreshold »»

forfor extending the benefitextending the benefit ofof thethe exemption to certainexemption to certain

territorialterritorial and otherand other restrictionsrestrictions

-- BackedBacked downdown following representations fromfollowing representations from LESLES and and 

other professionalother professional groupsgroups

-- ThereforeTherefore, in, in its present formits present form,, the Regulation providesthe Regulation provides

legal security based essentiallylegal security based essentially onon the termsthe terms ofof the the 

contract contract 
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-- RegulationRegulation in force for 10in force for 10 yearsyears butbut evaluationevaluation
afterafter 44 yearsyears ofof operation operation 

-- Commission Commission proposalproposal toto abolish theabolish the notificationnotification
systemsystem calls intocalls into questionquestion existingexisting block exemptionblock exemption
regulationsregulations

-- DG DG Competition increasingly awareCompetition increasingly aware of,of, andand
influencedinfluenced by, USby, US approachapproach to antitrust aspects ofto antitrust aspects of
licensing licensing 
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-- SeveralSeveral aspectsaspects highlightedhighlighted in in Commission’s evaluationCommission’s evaluation
documentdocument

. IP. IP rightsrights importantimportant factorfactor inin economic development economic development 

. In. In orderorder toto properly assess the likely competitive properly assess the likely competitive 
impact of a licence, impact of a licence, it isit is important to knowimportant to know the   the   
structure of structure of thethe relevantrelevant marketmarket –– including market including market 
shares shares 

. Provisions in licence agreements. Provisions in licence agreements cancan have have differentdifferent
impact impact accordingaccording toto whether thewhether the parties to parties to thethe
licence agreement are or are not licence agreement are or are not competitorscompetitors

.. Licensing isLicensing is, in, in principleprinciple, pro, pro--competitivecompetitive
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Commission’s suggestedCommission’s suggested solution solution 

-- licenceslicences betweenbetween nonnon--competitors competitors 
.. restraintsrestraints notnot relatedrelated to exploitation of to exploitation of licensed licensed 
IP IP subjectsubject to 30 %to 30 % market sharemarket share, but not , but not includingincluding
«« hardcorehardcore » restrictions» restrictions

. . restraints relatedrestraints related to exploitation of to exploitation of licensed licensed 
IP IP subjectsubject to a dominance to a dominance thresholdthreshold

. objective : to. objective : to ensure coherence with Regulation ensure coherence with Regulation 
2790/99  on vertical2790/99  on vertical restraintsrestraints

. but. but specialspecial provisions on : provisions on : 
-- territorial,territorial, fieldfield of use, of use, customer restraints customer restraints 
-- hardcore list hardcore list 
((pricing and somepricing and some territorialterritorial restraintsrestraints))
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Commission’s suggestedCommission’s suggested solution solution 

. . Hardcore listHardcore list of restrictionsof restrictions
-- priceprice fixingfixing
-- limitinglimiting output or sales output or sales 
-- allocating territoriesallocating territories oror

customerscustomers
-- possiblepossible severabilityseverability of certainof certain

types oftypes of restraints restraints 

-- licenses between competitors licenses between competitors 
.. Market share thresholdMarket share threshold of 25 %of 25 %
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This sounds « realistic » in the way that the US 
guidelines are meant to be realistic

where

The burden of proof is essentially on business to justify a
license and not on those attacking the license to justify their
position

It represents conditions which businesses must absolutely 
satisfy to avoid individual notification

The Block Exemption is not a set of guidelines 
explaining official policy

BUT
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The benefit of the block exemption is not absolute.

The Commission can in individual cases move to
withdraw the benefit of the block exemption.

At that stage « realistic » guidelines to explain the 
Commission’s policy could well be appropriate.

Because a Commission decision to withdraw the benefit of
the block exemption, if challenged, puts the burden of 
proof on the Commission.

NOTE :
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What What if if the centralizedthe centralized notification system notification system is is 
abolished abolished ??

- it gets rid of the « avoidance of notification » reason 
for a straightforward block exemption

- but the « burden of proof » reason for granting a
straightforward « presumed » exemption will 
continue to exist

- the more so since the granting of exemption would 
be in the hands of a myriad of national authorities

- the presumed exemption would not be absolute and 
could be overturned
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-- as long as Article 81 as long as Article 81 retains its present retains its present structure structure and and 
approachapproach

. a «. a « blockblock » or » or presumed presumed exemption exemption based based on «on « the the 
contractcontract, , the whole contract and nothing the whole contract and nothing but but the the 
contractcontract »»

-- on on that basis we can discuss what should be that basis we can discuss what should be in in the the 
«« blockblock » or «» or « presumedpresumed » exemption » exemption and what should and what should 
bebe in in the guidelinesthe guidelines

.. guidelinesguidelines as toas to the basisthe basis onon which the authorities would which the authorities would 
seekseek toto overturn the presumedoverturn the presumed exemptionexemption


